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The Lost Battalion

Courts-martial for minor offenses is a
strain on precious resources

v are a commanding officer

with special court-martial con-

vening authority. LCpl C.L Vil

lian is one of vours and was
pever cut out to be a Marine. He made it
through boot camp only because of con-
stant supervision and positive peer pres-
sure. He has been in wouble ever
since-——mascly minor infractions like shore
unauthorized absences—but now he has
popped positive for marijuana. “Thars ie!”
you say. “He's going to a special court-mar-
tial.” You have great suppore from the Jocal
law center. and the special court-martial is
tied within 30 davs of the request for legal
services. The lance corporal is convicted
and sentenced to 3 months continement,
reduction co E=1.and given a bad conduct
discharge (BCD). You think to yourself.
“Great work, Thads a good resule!”

At Square One

Not so fast. To paraphrase an old sav-
ing. chis is gaing to hurt the Corps more
than it hures you. Why? Because Villian, in
accordance with Service policy. will be
placed on appellate leave upon completion
of his confinement. just like every other
Marine or sailor whose sentence includes a
punitive discharge. Although the appellace
leave policy eftectively removes “problem”
members from cheir respective commands,
they remain in an acrive dury starus and are
administratively transferred w a centralized
command where they are largely forgor-
ten—in essence, the “lost batalion.”

Thats right, the Marine Corps hosrs ap-
proximartely 1,600, sometimes more, Ma-
vines on 1ts rolls who have been court-
martialed and are awairing appellare re-
view. These Marines scand no formations.
pectorm no dury, conduct 1o taining. go
on no deplovments, nor do they pertorm
any service whatsoever to their country.
Nonctheless, each member of the lose bat-
calion has an ideotiticarion card (ID) card
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and is entitded o exchange and commis-
sary privileges, Marine Corps Communicy
Services (MCCS) benefits, G Bill benefics,
Vererans Administraton loans, and med-
ical and emergency dental care while await-
ing discharge from the Marine Corps.! If
this Marine dies before the completion of
his appellate review. then the courr-martial
conviction is void ab initio (void from the
beginning, as if it never happened), and his
beneficiaries receive Serviceman’s Group
Life Insurance (SGLI} payments. backpay
at his precourt-mardal pay grade (adjusted
tor public assistance received or money the
Marine may have earned), death gratuiry,

change, commissary. and G Bill privileges.
That's right; currendy it takes. on average,
more than 2 vears {from the date of sen-
encing to discharge) to complete appellace
review. Thar time frame is in part due 1o
delays in preparing and processing the
record of trial at your command {more on
chat later) but also—in large part—due 1o
the sheer volume of special courts-martial
the Marine Corps wies resulting in an ap-
proved sentence chat includes a punitive
discharge {BCD) or 1 year or mose in con-
finement. Those sentences trigger manda-
tory appellate review of the special
court-martial.

Although the appellate leave policy effectively re-
moves “problem” members from their respective com-
mands, they remain in an active duty status and are
administratively transferred to a centralized command
where they are largely forgotten—in essence, the

“lost battalion.”

and burial. The Marine’s discharge will be
administracive and characterized per his
seevice record book without the courc-mar-
tial conviction, but iewill be no worse than
general under honorable condidions. By the
way, think back to those Marines you have
ordered 1o the lost batralion. Did chey do
chings like drive mortorcycles without pro-
rective equipment and take foolish risks?
Were they generally irresponsible and im-
mature? They are a high-risk population.
So, Villian's sentence might be moce ac-
curately described as 3 months contine-
ment, reduction to E=1. a BCD, and an
average of more than 2 years to get med-
ical and emergency dental care and ex-
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What's Next?

What was the most deterring effect of
Villian's sentence? The confinement. Typi-
callyy servicernembers who are subject 10
disciplinary accion are most concerned
abour the porendial confinement they stand
to serve. Likewise. for the other Marines in
Vitlian's unit, confinement is the most pal-
pable consequence for hts crine. Ideally, in
Villian's case, he went into confinement im-
mediately after his court-martial and was
never seen at his unit again.® If his court
martial had been referred as a non-BCD
special coure-martial. and he was instead
given an administrative discharge under
other than henerable (OTH) vondidons,
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he could leave the brig with a debanment
order in his hand. ne ID card in his wallet,
and without most all of the benefits earlier
desceibed. Bug, as itstands, he may well de-
cide to live just outside the back gate, use
the gym, exchange, and base medical clinic,
all while attending college at government
expense. Private C.L Villian was heard w
say, “Thanks, LtCol Hardas.”

In the aggregate, Marines and sailors on
appellate leave {the vast majority are
Marines), and their dependents, receive ap-
proximately $2.4 million of purchased
medical care per year—really, $2.4 mil-
lion'? That figure does not include the
value of care provided to them at milicary
facilities. Is this the punishment our con-
vening authorities have in mind? Marines
have been known to call up the Navy and
Marine Corps Appellate Leave Activigy
(NAMALA)+ asking 1o delay their dis-
charges because they are close to carning a
degree, having used their military educa-
tion benefits. Does every Marine on appel-
late leave ke advantage of his or her
privileges? Probably not, but the number
of ID card renewals by those on appellate
leave indicates thar their continuing active
duty staus is valuable w them.

Marines die while on appellace leave.
Here is one example. A Marine who was
convicted of drug use in 2003 was still on
appellate leave when he died of a drug
overdose in 2005, The conviction is null
and void, and all rights and privileges must
he restored. His beneficiaries will receive
the SGLI payment of $400.000; backpay.
as adjusted for any earnings or public assis-
tance receiveds and death gracity. The
Marine’s discharge will be in accord with
his service record, absent the conviction
for use of drugs. A Judge Advactte General
Manual investigation into the death is on-
coing. The record of wial in this case was
a mere 40 pages long, yer the convening
authorite did not rake actnn untit nearly
2 years after the sentence. This is not an
isolated case. In 2003, 12 individuals on
che ralls of NAMALA died while on ap-
pellate leave.3 A number of Marines on
appellate leave are seriously injured in au-
comobile and motoreycle accidents every
year before their cases can complete appel-
late review. The resule? More paperwork

and cost.
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Thiogs Can Be Done

What can you do to reduce che size of
the lost battalion? Know the second and
third order effects of your decisions as a
court-martial convening auchority. Ensure
that your staff judge advocate (SJA) pro-
vides you wich the alternatives to avoid
sending a Marine to the lost battalion for a
2.year tour. A special court-martial sen-
tence that does not include a punitive dis-
charge or a year in confinement does not
trigger mandatory appeliate review. A Ma-

If you cannot make a
disciplined Marine out
of someone with firm,
fair leadership, con-
sider making him a
civilian rather than a
member of the lost bat-
talion.

rine does not go to the lost batalion to
await thac review, and he is much sooner
discharged and no longer subject to our
care and responsibiliry.

There are other opdons that do not
send a Marine to the lost batralion. Con-
vening authorities should contemplate af-
ternatives, such as the use of administrative
separation in lieu of trial by court-martial,
non-BCD special courts-martial, summary
courts-martial, or nonjudicial punishment
combined with an administrative discharge
for cases where the primary goal is to pun-
ish a Marine for bis transgressions and re-
move him from the Corps as quickly as
possible. You can discuss these options with
your SJA, law center, or legal service sup-
port section.

A Speedy Review

The Marine Carps is the smallest com-
ponent of the Armed Forces but docs more
courts-martial than the other Services—a
lot more. In 2004 the Marine Corps wied
1,261 special courts-martial and 1,137 in

2005.6 A significant majority of those spe-
cial courts-mardal are typically for rela-
tively minor military offenses. In com-
parison. the Navy wried 531 special coures-
mardal in 2005.7 For the same year, the
U.S. Army tried a rotal of 1,500 cases, in-
<luding both general and special courts-
martial and other evidentiary hearings.®

Why are there so many cases for the
Marines? One might argue that our demo-
graphics and need for uncompromising
good order and discipline demand a high
number of courts-martial and punitive dis-
charges. However, the general deterrent
value of these courts-martial is dubjous:
one need only look o the fact that we have
a high number of special courts-muartial re-
ceived for review at the Navy and Marine
Corps Appellate Review Activity (NA-
MARA) vear after year.? Giving out lots of
BCDs has not made and will not make our
force magically more disciplined. If you
cannot make a disciplined Marne out of
someone with firm, fair leadership. con-
sider making him a civilian rather than 2
member of the lost battalion.

1 am noc advocaring being soft on mil-
itary discipline, T am advocating being
tough on those who have committed
minor offenses and who don’t deserve to be
Marines. Take from chem the benefits they
would otherwise receive while on appellate
lCil\v‘C" D() not fOI'CC d‘lf }\’hri ne C\)rps o
pay the “cost” of mainraining so many
Marines as members of che lost batwalion.

Of course, some offenses and offenders
demand uial by court-mardal in which
their seotences will trigger mandatory ap-
pellate review. What can be done in these
cases to reduce the size and tour length of
these Marines who will be in the lost bat-
talion? Ensure thar your courts-mactial are
processed swiftly afeer the sentence is ad-
judged. Be cognizant of the fact that once
a senteace is adjudged, the appellate courts
expect and demand dmely handling of the
case through the appellate process.!® En-
sure that vour SJA and law center take switt
action once the record of trial is prepared.
Carefully consider the clemency marters
submitted by the accused and weigh the
benefits of retention verses discharge and
placement on appellate leave. Once you
take your convening autherity’s action.
make sure the kv center makes the neces-
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Ironically, an argument may be made that an adminis-
tratively imposed discharge under OTH conditions has
more immediate adverse impact than a judicially im-

posed BCD.

sary copics and mails the record of wial vo
the NAMARA. Many cases end up sitting
around just waiting to be mailed. The ap-
pellate courts take a very dim view of such
delays and government counsel is hard
pressed 1o explain why a case sar for weeks
or months simply waiting to be mailed.

Two bad chings happen when there is
posterial delay. Firse, the Marine is a mem-
ber of the lost battalion for a longer period
of time than necessary, and second. the ap-
pellate court may tind che delay to be un-
reasonable and grant relief on the original
sentence. Remember the BCD that started
chis whole thing? Ir could be disapproved
after all. Here's a rrue example. On 18
April 20006, a Marine acrivity mailed two
small records of wrial o NAMARA that
were received on 20 April 20006. In both
cases, the convening authority took his ac-
don on 20 Ocrober 2005. It wok 6
months v make the necessary copies and
put the records in the mail. The court-mar-
daled Marines involved never took a phys-
ical fitness rest, never went o che rifle
range, and never once supported the war
on terrorism during those 6 months. They
were, and remain, members of the lost bat-
talion. Their 1D cards are still valid, and
chey may use them to gain civilian employ-
ment under the guise ot being dedicated
Marines who are in the process of transi-
don and completing their tours of duty.
Ironically, an argument may be made that
an administratively imposed  discharge
under OTH condicions has more immedi-
ate adverse impact than a judicially im-
pased BCD.

Marines who are on appellace Jeave are
must definitely part of che Corps’ wil. As
we continue o modernize and transtorm
to meet comorrow’s challenges. we muast
maximize the Corps’ tooth and minimize
the tail if we are going ro be successtul. As

you exercise your court-martial convening
authority, do so with full knowledge and
understanding of the consequences, and
decide whether or not it might be betcer vo
make room for a new Marine instead of is-
suing orders o the lose batealion.

Notes

1, Masine Cops Ocder 1030164, Appeltate Leave
Awstiting Punitive Sepuradon. Appellants are active
duty Marines in a nonpay states. They recain all nor-
mal nnlitary  privileges  (commissary, exchange,
MUCCS. medical, etc.). As such, thev are allowved ac-
cess co all milicary facilities and may not be arbitrar-
ily prevented from udlizing these. See alsn, “The
Praceical Consequences of 3 Coure-Marrial Convic.
ton™ by Maj leif Walker, The Army Livwrer—DA
PAM 27-50-348, December 2001, for a deailed dis-
cussion about the consequences of 1 coare-mactial
conviCtivn.

210 Villian was sent to pretrial confinement and his
court-martial was delaved for a signiticant peried, he
quite possibly could have been released back w his
unit while awaiding administrative processing for ap-
pellate leave,

3. Figures derived by Military Medical Support OF-
fice, Burean of Medicine, from medical chims data.

4. NAMALA is the organization that has comnwand of
the Jost battalion of Mariaes, NAMALAS mission is
w administer ceatralized appellate leaveftracking for
all Navy and Marine Corps members and members
assigned w the Federal Bureau of Prisons who are
awaiting appellace revies, and o perform such arher
functions and rasks as directed.

5. Author contact with the CO, NAMALA, Wash-
ingron Navy Yard, 9 November 2006.

6. Annual Report of the Code Commutee on Mili-
wry Justice for the period 1 Qctober 2004 to 30 Sep-
wmber 2005.

7. Ibid.

3. Ihid.

9. The numbers of special courts-martial received by

NAMARA per vear were as follows: 1,200 i 2000;
143200 20015 1,486 in 2002 1279 in 200X 1,026
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in 2004; and 1.359 in 20035, Staristics were taken
trom the NAMARA case-uacking sysrem.

10, In an 11 May 2006 decision, the U.S. Court of
Appeals for the Armed Forces established timelines
for presuming the u ol of a postrrial
delay. The timelines include 120 days from the date of
sentencing w convening authority action and 30 davy
from convening authority action to docketing the case
with the U.S. Nuvv-Marine Corps Court of Criminal
Appenls.

usq%c

»Author'’s Note: The views and opinions expressed
in this arde are sdely those of the author. This
artide does noe putyxt to express the offidal posi-
ticas of the Department of Defense, Navy Depace-
mxent, or Headquarters Marine Corps.

» > Col Miller is the Direcror, Code 46, e Nawviw
Marine Appedlare Governiment Division.
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